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Artificial insemination using the husband's semen (AIH) has always seemed more acceptable than the same procedure using donor semen. However, the layman may not even have thought of the legal problems or the moral dilemma if in fact a woman is inseminated using her husband's frozen semen after his death. In the USA there are already sperm banks set up by private individuals, generally for the use of those marriage partners when the husband has had a vasectomy and afterwards a child is desired. If such private sperm banks were set up in Britain complex legal problems would follow, quite apart from the moral issue as to whether it was desirable to bring a child into the world deliberately having deprived him of a father from the start. These are the issues which Mr Cusine thinks should be carefully considered before doctors, lawyers and the women potentially concerned are confronted with a new dilemma.
In recent years there has been considerable discussion of the legal and ethical issues raised by the practice of human artificial insemination, particularly artificial insemination using donor semen (AID), and the most recent development is a Bill introduced by Miss Joan Lester MP on the status of children born as a result of AID.
Much of that discussion has centred on AID simply because there are fewer issues raised by artificial insemination using the husband's semen (AIH) but one problem of AIH which has not as yet been ventilated is the possibility that by preserving his sperm a man may father children after his death.
The Departmental Committee on Human Artificial Insemination1 (the Feversham Committee) (I960) included within its report, the following paragraph:-'Some of our witnesses have drawn attention to the possibility that if it became practicable to preserve human sperm for more than a few hours a woman might be artificially inseminated with her husband's semen after his death . . . ' (para iio) .
Assuming for the moment that this is possible, it raises the question of the status of such a child and the desirability of the practice. Although at the time of the Feversham Committee's report, it was said to be possible to preserve human sperm for only a few hours (para 68) they expressed an opinion on both of these issues. In the first place, they were of the view that the child would be illegitimate because the husband's death would have terminated the marriage and for that reason, they considered such a practice 'most undesirable' because the child would be deprived of a father from the start. Their view was that there would be 'no justification for bringing a child into the world -in such circumstances' (para i io).
Status of a child born of AIH I should like to develop these two points a little further. At present, one could say that a child is legitimate if it is conceived or born during the subsistence of a valid marriage. A similar statement would be that a child is legitimate if it was conceived by the semen of a women's husband. These two statements were at one time identical and diverge only if it is possible to preserve human sperm after the husband's death. The death of the husband would put an end to the marriage and so it could be argued that any child conceived thereafter would be illegitimate. However, one must examine the reasoning behind such a statement. The reason why a child born after the husband's death may be declared illegitimate is that such a period has elapsed since the death as to exclude the possibility that the husband is the father. Proof of adultery is another way of showing that the husband could not be the father. If the argument is correct, it follows that to say that a child is illegitimate where it has been conceived after the husband's death, but with his semen, involves reasoning different from that outlined above. On the other hand, to say that such a child is legitimate means that the concept of legitimacy must be defined in terms other than that of marriage or that the definition of marriage must be reframed to include the possibility of a wife conceiving a child after her husband's death. ' The vials are stored in three metal cannisters and submerged in stainless steel barrels filled with liquid nitrogen which bubbles at its boiling point of-I96°C. '9 It has been estimated that the cost of setting up a sperm bank for the purposes of donor insemination could be as low as £i400 but even on a large scale the cost probably would not exceed £5500. Presumably the cost of a 'personal' bank would be the same.5
If such a bank were set up in Britain, we could be faced with the possibility of children conceived after the husband's death, and the complex legal issues arising therefrom.
However, the question remains whether such a practice is desirable. In the opinion ofthe Feversham Committee it was not because the child would be deprived of a father from the start. In one sense, the child would not be in any different a position from the posthumous child at present, but unlike such a child, the child conceived with the husband's sperm after his death would be deliberately conceived, thus intentionally creating a one-parent family. The Finer Committee Report evidences the difficulties which can face such families and these provide a strong case against intentionally increasing their numbers.
On the other hand, it can be said that few if any women would be inseminated in this way without considering fully the implications of such an act, particularly the child's upbringing.
The basic issue is what disadvantages, if any, a child suffers if it does not have a father and these must be investigated before any decision is made about control over such a practice.
Given that human sperm can now be preserved for considerable periods and that there is nothing to prevent the setting up of a 'personal' sperm bank, the time is more than ripe for such an investigation and a discussion of the implications of deliberately creating a one-parent family by the artificial insemination of a woman with her husband's semen after his death.
